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cerning the duties of a depositor to his bank. That a depositor 
owes a real duty to the bank has been frequently decided, and 
this duty is greater than that which the maker of an instrument 
owes to subsequent holders for value. A purchaser of a nego- 
tiable instrument can take it or not at his option, and usually, at 
least to, some extent, relies on the responsibility of the last holder. 
A bank, however, must at its peril pay out the money deposited, 
if the depositor directs him to do so. . . . If the defendant is 
liable at all, it is because he owed the bank a duty which he 
violated by signing the check in blank." 

Under the doctrines laid down by these decisions, it would seem 
that the mere act of delivering the blank check to the agent was 
not negligence per se. "There can be no negligence where there is 
no duty." Bank v. Lester, supra. According to the theory ex- 
pressed in that and other cases cited, the maker need not presume 
that somebody will fill up these checks fraudulently or criminally. 
Hence, there can be no duty on him which would forbid the de- 
livery of the checks to the agent. The theft and forgery was the 
proximate cause of the fraud, and he need not foresee that as 
against a subsequent bona fide purchaser. In the case of a check 
more than any other instrument, the taker relies on the credit of 
the last holder and assumes the risk of a forgery or other irregu- 
larity in the check. Circumstances might arise where negligence 
could be shown on the part of the agent in allowing the checks 
to escape from his custody, and in this case the holder might 
recover as in Putnam v. Sullivan, supra; but, in the absence of 
such circumstances, we are inclined to think that the maker would 
not be liable. 



JURISDICTION OF COURTS IN CASES OF INJURY TO REAL PROPERTY. 

A railroad car containing nitroglycerine exploded in Kentucky 
near the boundary line between that State and Tennessee and de- 
stroyed property in both States. A property owner in Tennessee 
sued for damages in the Kentucky County Circuit Court. That 
Court dismissed the action on the ground that it was a local action 
and must be brought in the jurisdiction in which the injured prop- 
erty is situated. The Kentucky Court of Appeals, however, re- 
versed the County Court and held that the action was main- 
tainable, notwithstanding the fact that the injured property was 
without its jurisdiction. Smith v. Southern Ry. Company, 123 
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S. W. 678. The Court of Appeals held that since the explosion 
in Kentucky, caused by the negligence of the defendant, instan- 
taneously destroyed the house of the plaintiff situated only a few 
yards away, in Tennessee, the action could be maintained in either 
State. 

This is the first case of its kind in Kentucky and it seems that 
there are very few similar cases in the country. Consequently 
it cannot be said that there is any weight of authority on the sub- 
ject, though many courts are inclined to adhere strictly to the 
common law distinctions between local and transitory actions. 

That the wrongdoer may be sued where the injured property 
is situated is well settled, even though the cause of the injury 
arises in another county. Thompson v. Crocker, 9 Pick (Mass.) 
61. And the action may be maintained even when part of the 
plaintiff's land lies in the same State in which the cause of the 
injury existed. Ruckman v. Green, 9 Hun. (N. Y.) 225. Where 
a nuisance extends from one jurisdiction into another, a Court 
of Equity within whose jurisdiction the nuisance exists will 
grant relief by injunction. Stillman v. White Rock Mfg. Co., Fed. 
Cas. No. 13,446. 

At one time Lord Mansfield and Lord Chief Justice Eyre 
allowed suits at law to be maintained in England for injuries 
done by pulling down houses in Nova Scotia and Labrador, but 
the doctrine has since been overruled as untenable. Story on 
Conflict of Laws, p. 772. The earlier weight of authority in 
this country seems to have been that all actions for injuries to 
real property were local and had to be brought in the jurisdiction 
where the injured property was situated, even though the cause 
of the injury was elsewhere. Eachus v. Trustees of III. and Mich. 
Canal, 17 111. 534; Howard v. Ingersoll, 23 Ala. 673; Watts v. 
Kinney, 6 Hill (N. Y.) 82. 

The Kentucky Court cites as one of its strongest authorities 
Thayer v. Brooks, 17 Ohio St. 489, which is a curious evidence 
as to the basis upon which judicial legislation is sometimes found- 
ed. In that case the cause of the injury was in Pennsylvania, and 
the plaintiff, whose property was situated wholly in Ohio, was 
allowed to maintain his action in Ohio under the authority of 
Eachus v. Trustees, etc., and Watts v. Kinney, supra. The Ohio 
Court then went one step further and said that the action could 
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be maintained in either State, citing for its only authority, 
Chitty, Pleading 299, which has also been cited in nearly every 
other case on this point. The only case that Chitty cites to uphold 
his assertion that the venue may be laid ; n either jurisdiction is 
Sutton v. Clarke, 6 Taunt. 29, which does not sustain him at all 
for the reporter drew up his syllabus from the arguments of the 
attorneys instead of from the decision of the Court. Consequently 
the Ohio Court practically cited nothing to sustain its statement 
which, after all, was mere obiter dictum. 

Notwithstanding this lack of solid foundation, the doctrine 
laid down in Chitty, and followed in the case at hand, seems to 
have become a settled doctrine so far as it refers to counties. 
Bar den v. Crocker, 10 Pick. (Mass.) 383; Pilgrim v. Mellor, 1 
111. App. 448; Ohio, etc., R. R. Co. v. Combs, 43 111. App. 119. 

There is yet the question whether this doctrine can be applied 
to sovereign states. So far as we can ascertain there are only 
two other cases in this country, besides the present case, which 
bear directly on this point. In Rundle v. Delaware, etc., Canal, 
1 Wall. Jr. (U.S. C. C.) 275, the defendant's dam in New Jersey 
injured the plaintiff's property in Pennsylvania, and it was held 
that the action could be maintained in the Circuit Court of the 
United States in New Jersey, because the State of New Jersey 
"formed one county" so far as that Court was concerned. The 
Texas Court quoted the U. S. Circuit Court in Armendiaz v. Still- 
man, 54 Texas 623, where an action was brought in Texas for 
injury to land in Mexico caused by a dam in Texas, but the 
court decided the case on the ground, that the common law had 
been superseded in Texas by statute and therefore the action was 
maintainable. Quoting Chief Justice Marshall it said further that 
without legislative aid the Courts have applied the "fiction upon 
which transitory actions are sustained" to personal torts wherever 
the wrong may have been committed, and to all contracts wher- 
ever executed. To this general rule, contracts respecting lands 
form no exception, and, though an investigation of the title may 
be necessary or a question of boundary arise, yet these difficul- 
ties have not prevailed against the jurisdiction of the court. 

Therefore, in view of these two decisions, and the fact that 
there seems to be no great distinction between the comparative 
jurisdictions of States and Counties, the Kentucky Court should 
be commended for its decision even though it may seem to be con- 
trary to the old common law doctrine regarding local actions. 



